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CRIMINAL LAW AMENDMENT (SEXUAL ASSAULT AND OTHER MATTERS) BILL 2004 
Second Reading 

Resumed from 30 June. 

MS S.E. WALKER (Nedlands) [5.33 pm]:  The coalition supports this Bill, which contains several main 
amendments.  The first is an amendment to the Criminal Code and concerns the joinder of offences on 
indictment.  This is a coalition Government initiative, borne out by the reference given by the coalition 
Government to the Law Reform Commission and reflected in the recommendations in the report of its review of 
the criminal and civil justice system.  The amendments under part 2 of the Bill revolve around sections 585, 
611A, 688, 690 and 695 of the Criminal Code.  Section 585 is an important provision.  The Bill will make a big 
change to the way in which trials are conducted in this State, particularly when a series of sexual assault charges 
are laid against an accused by different complainants.  Section 585 of the code states - 

Except as hereinafter stated, an indictment - 

Which is just the piece of paper the charges are written on - 

must charge one offence only, and not 2 or more offences:  

Provided that when several distinct indictable offences form or are a part of a series of offences of the 
same or a similar character or when several distinct indictable offences are alleged to be constituted by 
the same acts or omissions, or by a series of acts done or omitted to be done in the prosecution of a 
single purpose, charges of such distinct offences may be joined in the same indictment against the same 
person. 

The ACTING SPEAKER:  Members, it is rather difficult to hear the member for Nedlands.  Her microphone 
does not seem to be working and a number of conversations are going on around the place.  I ask members to 
take their conversations outside so that Hansard can hear the member for Nedlands.   
Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  Section 585 continues -   

In any such case the several statements of the offences may be made in the same form as in other cases, 
without any allegation of connection between the offences.  

But, if in any such case it appears to the court that the accused person is likely to be prejudiced by such 
joinder, the court may require the prosecutor to elect upon which of the several charges he will proceed, 
or may direct that the trial of the accused person upon each or any of the charges shall be had 
separately. 

Currently and generally, the joinder of two or more counts is permissible under the proviso in section 585 when 
they form or are part of a series of offences of a similar character.  Therefore, when a person is indicted with two 
counts of rape and one of attempted murder in a single indictment and the offences are so connected that 
evidence of one is admissible in the trial of another, the indictment is permissible.  However, the difficulty with 
this amendment lies when a person is charged with two or more sexual offences committed on different 
occasions against different victims and the accused applies for severance.  The trial judge should, in the natural 
course of events, exercise his or her discretion in favour of severance.  The coalition supports the amendments.  
The Attorney General said in the second reading speech that when a person has molested three different children 
on three different occasions and the jury sees only one complainant, the jury operates in a vacuum.  On the other 
hand, he said that if the other two complainants had their trial at the same time as the third complainant, it might 
prejudice the accused.  In any event, the law is about to be changed in this regard.   

I also looked to Brown’s Criminal Code Western Australia on this area, because it is important.  At page 3341 it 
states - 

Likewise, where, on a trial for incest, each count in the indictment charges only one offence but the 
evidence reveals multiple offences with no identification of the precise offences with which the accused 
is charged, the indictment is defective.  . . . An accused is not to be prejudiced in his defence by the 
inability of the prosecution to observe the rules of procedural fairness.  The prosecutor is required to 
identify one of a number of sets of facts, each amounting to the commission of the same offence as that 
on which the charge is based.  This does not mean that the prosecution must specify a particular date as 
the occasion on which it relies.  But it does mean that, as soon as it appears that a count in the 
indictment is equally capable of referring to a number of occasions, each of which constitutes the 
offence, the prosecution should identify the occasion which is said to give rise to the offence charged:  

There is lots of case law on this issue.  The two questions that usually arise when considering whether charges 
should be joined under section 585 are, first, can the charges be joined, and second, if so, will the person be 
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prejudiced?  It is possible for charges to be joined.  Another amendment relates to the Evidence Act and similar 
fact and propensity evidence.  Charges can be joined under the similar fact evidence principle when the evidence 
reveals striking similarities, unusual features, underlying unity, system or pattern such that it raises, as a matter 
of common sense and experience, the objective improbability of some event having occurred other than as 
alleged by the prosecution.  This type of evidence serves two functions: first, it is circumstantial evidence to 
corroborate or confirm the veracity of the evidence given by the other complainants; and second, it is 
circumstantial evidence of the happening of the event or the events in issue. 
Page 3342 of Brown reads - 

The admissibility of similar fact evidence where an accused is charged with three offences of unlawful 
and indecent dealing with boys under 14 on different occasions depends on the evidence having the 
quality that is not really reasonably explicable on the basis of concoction of the three boys. 

I read this because it is relevant to the amendments that the Attorney General has brought on.  It continues - 

This is a matter to be determined, as in all cases of circumstantial evidence, in the light of common 
sense and experience . . .  

This is reflected in the Bill at page 20, which proposes to insert into the Act a new section 31A dealing with 
propensity and relationship evidence.  It reads - 

(1) In this section - 

“propensity evidence” means - 

(a) similar fact evidence or other evidence of the conduct of the accused person; or 

(b) evidence of the character or reputation of the accused person or of a tendency that the 
accused person has or had; 

The Attorney General has also included relationship evidence, which is important in my view.  The new section 
further reads - 

“relationship evidence” means evidence of the attitude or conduct of the accused person towards 
another person, or a class of persons, over a period of time. 

I remember being a junior at a murder trial in which the husband and wife had separated and the husband had 
arrived somewhere with a knife and killed her.  It was ruled that relationship evidence could not be led.  It would 
have covered a long period of his brutality.  I remember the case, the fact that he got off and that the children in 
that relationship could not believe the injustice.  The law had worked an injustice.  However, I believe that 
relationship evidence is allowed to be led at the moment but not by statute.  The coalition welcomes the 
relationship evidence provision.   

Proposed section 31A(2) of the Evidence Act, in clause 13, relates to what I was reading out in Brown’s 
Criminal Law Western Australia.  The proposed subsection reads - 

Propensity evidence or relationship evidence is admissible in proceedings for an offence if the court 
considers - 

(a) that the evidence would, either by itself or having regard to other evidence adduced or to be 
adduced, have significant probative value . . .  

Similar fact evidence would apply to the molestation of the three young boys if similar words were spoken or 
there was a striking similarity about the three cases.  Proposed subsection (2) further reads - 

(b) that the probative value of the evidence compared to the degree of risk of an unfair trial, is 
such that fair-minded people would think that the public interest in adducing all relevant 
evidence of guilt must have priority over the risk of an unfair trial. 

Proposed subsection (3) reads - 

In considering the probative value of evidence for the purposes of subsection (2) it is not open to the 
court to have regard to the possibility that the evidence may be the result of collusion, concoction or 
suggestion. 

The court cannot consider that, but it does consider it at the moment.  The coalition welcomes the insertion of 
that new section in the Evidence Act. 

In relation to joinder the Bill provides at page 4 for an insertion at the end of section 585 of the Criminal Code, 
which I read when I began my contribution.  Proposed section 585(6) reads - 
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In considering any likelihood of the accused person being prejudiced by the joinder of charges of 
offences of a sexual nature as a reason for making a requirement or giving a direction under subsection 
(4), the court must not have regard to the possibility that similar fact evidence, the probative value of 
which outweighs its potentially prejudicial effect, may be the result of collusion or suggestion. 

That is the amendment to the Criminal Code.   

Two other Bills that are due to be debated this week relate to the Evidence Act and the Court of Appeal.  When I 
read the second reading speech on this Bill I found it a little confusing.  I was not quite sure what was going on 
with the video recording of children.  The Attorney General in his second reading speech referred to an 
Australian Institute of Criminology report to highlight why these provisions are being introduced, but he used 
statistics and criteria that do not really relate to Western Australia.  On page 4 of the second reading speech the 
Attorney General stated - 

The third major area of reform relates to the visual recording of interviews of children suspected of 
having been sexually or physically abused, or child witnesses.  In the Australian Institute of 
Criminology study I previously referred to, 70 per cent of children gave their evidence at trial and just 
30 per cent fully pre-recorded their evidence months before the trial.   

Was that in Western Australia?   

Mr J.A. McGinty:  It was a national figure.  The figure for Western Australia was far higher than that. 

Ms S.E. WALKER:  I thought that was the case because the Evidence Act contains special provisions for the 
giving of evidence of children, videotaping of child evidence and applications for directions under section 106I 
of the Evidence Act.   

When a child is an affected child for the purpose of the Evidence Act the court in this State can already give a 
series of directions on how that child’s evidence is to be taken by video recording or by screen.  Usually in 
Western Australia the evidence-in-chief of the child is taken as soon as possible and then held in the court ready 
for trial.  When the child gives that prerecorded evidence the defence and prosecution are there.  The prosecution 
leads and the defence cross-examines.  That is presented to the jury at trial.  The amendments that the Attorney 
General is bringing in through this Bill must refer to the initial interview with the police.  Is that so? 

Mr J.A. McGinty:  The police and perhaps a social worker or someone of that nature will hear the initial 
complaint, if I may put it in that way. 
Ms S.E. WALKER:  The Attorney General said - 

The interviews are completed by skilled and professional people who are aware of the child’s needs, 
and they are taken in a more conversational style in “child friendly” surroundings. 

I was wondering how this helps with prosecutions.  Has there been any evidence that it helps with prosecutions?  
I suppose that is something we can explore, but it was not clear to me from the second reading speech.  

Mr J.A. McGinty:  The practice in the United Kingdom and in New South Wales, from memory - 

Ms S.E. WALKER:  Also in Victoria and New Zealand.  Does it increase possibility of a plea of guilty? 

Mr J.A. McGinty:  Yes.  The initial interview with the police and social worker in the child assault unit at 
Princess Margaret Hospital for Children will be evidence-in-chief.  That will happen even though it is not taken 
in the presence of the prosecution and the defence.   

Ms S.E. WALKER:  How will that work?  How will the defence cross-examine the evidence-in-chief?  Will the 
child have to appear again?   
Mr J.A. McGinty:  For the purposes of cross-examination, yes.   

Ms S.E. WALKER:  If a child is interviewed at Princess Margaret Hospital for Children in the new video 
evidentiary unit -  
Mr J.A. McGinty:  That is the end of their evidence, other than the cross-examination.   
Ms S.E. WALKER:  Will the child have to turn up again at the trial, or will it be prerecorded?  
Mr J.A. McGinty:  There is provision in the existing law for the cross-examination to be prerecorded.  It is really 
the evidence-in-chief that we’re talking about.  
Ms S.E. WALKER:  Usually they prerecord the evidence-in-chief, which is led by the prosecution and then the 
defence cross-examines and then the prosecution can re-examine.  How will that fit in?  Perhaps the Attorney 
General can tell me during the consideration in detail stage.   
I thought the communications counselling, which covers quite a few pages in the report, was excellent.   
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Mr J.A. McGinty:  On that issue, concern was expressed by some judicial officers that that was going too far in 
favour of the counsellors and the victim.  I do not agree with that view.  Nonetheless, it is important to note the 
qualifications put on it.   

Ms S.E. WALKER:  I have seen some very brutal stuff when it comes to ripping apart private and confidential 
conversations with counsellors.  There are precautions in the Bill in which the defence counsel or party to the 
proceedings can make applications, as I understand it, to have a look at the counsellings.  However, it is a bit like 
a victim impact statement.  Victim impact statements used to be given to the defence and then to the accused.  
However, to be quite graphic, the accused would take them and salivate over them in his cell.  I accept what the 
minister said in his second reading speech about a person who has been raped or seriously sexually assaulted 
going along to the sexual assault referral centre because she or he is in need of counselling.  According to the 
Attorney General’s second reading speech, victims will be told that anything they say may turn up in court.  That 
does not support the victim.  I cannot work out why the first page of the Attorney General’s second reading 
speech referred to special witnesses and the unfortunate victim of Mr Gary Narkle.  I understand what the 
Attorney General is saying; that is, that there is already provision in the Evidence Act for sexual assault victims 
to be classified as special witnesses.  Special things happen to them.  However, perhaps the Attorney General can 
tell me whether an application was made for the unfortunate victim of Mr Gary Narkle, to whom the minister 
referred in his second reading speech, to be a special witness.   
Mr J.A. McGinty:  No, there was not.   
Ms S.E. WALKER:  That is what I understood.  In light of that, what the Attorney General stated in his second 
reading speech is not really appropriate.  Some prosecutors like to have the sexual assault victims in court 
because it sends a more powerful statement.  Some say it works better and some say that it does not.  Some say 
that a video recording is prejudicial to the accused.  Somebody said to me that the unfortunate victim of Mr 
Narkle never made application.  In any event, it is important that people - I do not know why it is limited to a 
series of sexual offences - can automatically become special witnesses.  I am not sure whether the Attorney 
General had a look at the schedule.  I have not had a look at all the Evidence Act offences that have penalties of 
seven years or more.  I think that is what the schedule states.  Perhaps we can have a look at that to determine 
whether anything is missing.   
A provision relating to improper questions already exists in the Evidence Act.  What appears in the Bill replaces 
section 26 of the Evidence Act.  I do not know that it adds a lot more to it.  We can have a look at that.  Section 
26 reads -  

indecent or scandalous, although such question may have some bearing on the case before the court, 
unless the question relates to facts in issue, or to matters necessary to be known in order to determine 
whether or not the facts in issue existed; or 

(b) intended to insult or annoy, or needlessly offensive in form, notwithstanding that such question 
may be proper in itself.   

I do not know whether the Attorney General’s amendments to improper questions adds any more to the Evidence 
Act; however, we can have a look at it as we go through the Bill.  Aside from the major propensities, similar fact 
evidence, the counselling communications, the joinder issue and the classification of an adult sexual assault 
victim as a special witness, other minor amendments will impact upon victims.  I agree that the deletion of the 
words “after telling the truth” in relation to child witnesses is relevant, and the Opposition supports that.  Support 
services will be extended from a child under 16 to any child 18 years and under.  I am not sure whether fees and 
expenses for children will come into it.  Perhaps the Attorney General can explain what fees they will be paid.  
Aside from that, the Opposition supports the Bill.   

MR J.A. McGINTY (Fremantle - Attorney General) [5.58 pm]:  I am very pleased with the bipartisan support 
that this legislation will enjoy.  As I indicated, this is important legislation and the fact that it will enjoy the 
support of both sides of the House is very important.  The changes to the law are well founded, although some 
defence lawyers will see this as curtailing the rights of sexual offenders or alleged sexual offenders when they 
come before the courts.  The Australian Institute of Criminology study, to which the member for Nedlands 
referred, clearly demonstrated - although it was released a couple of years ago - that Western Australia was 
leading the rest of the nation when it came to the protection of children who were the victims of sexual assault in 
their journey through the justice system.  That study showed that, compared with the other States that were 
surveyed, in Western Australia alone a majority of children who had been sexually assaulted and who had gone 
through the justice system said that they would go through the system again.  In the other States only a minority 
of children made that claim.  That was put down to a number of significant changes to the laws in this State that 
were implemented during the course of the 1980s and 1990s.  It is generally regarded that Western Australia is 
the model State, and these changes will place us in a far more desirable position when it comes to the way in 
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which sex offenders, paedophiles and rapists are prosecuted in this State and the way in which we seek to extend 
greater protections for the victims of crime.  

Ms S.E. Walker:  Have you received a submission from the Criminal Lawyers Association about this legislation?   

Mr J.A. McGINTY:  It has been some months since I looked at this legislation.  I am fairly certain that we have.  

Ms S.E. Walker:  I am sure my office tried to contact it, but I haven’t had any response.   

Mr J.A. McGINTY:  I will be able to answer that question specifically at 7.00 pm.   

Ms S.E. Walker:  Are we able to look at that submission?   

Mr J.A. McGINTY:  If I have it, I will certainly make it available.   

Sitting suspended from 6.00 to 7.00 pm 
Mr J.A. McGINTY:  To continue with what I was saying before the dinner suspension, the initial complaint 
process will be that a child who has told the police that he or she has been sexually abused will be taken by the 
police to a building in Hay Street, Subiaco, very near to Princess Margaret Hospital for Children, that has been 
recently refurbished.  It will be staffed by specially trained police officers and social workers, which will avoid 
the problem of hearsay evidence.  Their role will be to interview the child about what occurred.  The interview 
will be videorecorded, and that video recording will then become the evidence-in-chief of the complainant.  The 
advantage of this process, which as I have said operates in England and I think also in one other State of 
Australia, is that it will do away with the need for the child to tell his or her story again and again.  That was the 
complaint of the young woman referred to as Kylie who was the victim of Mr Gary Narkle’s fourteenth recorded 
sexual assault.  Generally speaking the child will tell his or her story to the police.  Once charges have been laid, 
the child will tell his or her story to the Director of Public Prosecutions in preparation for the prosecution.  The 
child will then go to the court to prerecord his or her evidence, or will go to the court on the day of the trial and 
tell his or her story to the court.  There will be a telling and a retelling.  In the old days there would have been a 
preliminary hearing - which we abolished two years ago - in which the story would need to be told again to the 
court.  There would then be a trial, at which the story would need to be told again to the court if it had not been 
videorecorded.  If there was a successful appeal, the story would need to be told yet again to the court.  That was 
the situation with Kylie, who said, “Enough is enough, I have to get on with my life, and I am not going to put 
myself through this any more and give evidence yet again”, because of all the putting of her life on hold and all 
the accompanying trauma.   

The significant change that we are making here is that the initial interview by the police and social workers of 
the victim of sexual assault will become that person’s evidence-in-chief, and no further evidence will need to be 
taken from that person.  It is believed that this will result in more early pleas of guilty once the perpetrator of the 
offence is confronted with the evidence in the form of the initial complaint by the child.  That is the fundamental 
change that we are making.  It will not change the provisions with regard to the prerecording of evidence, which 
can currently occur, and neither will it change the use of closed-circuit television at the trial if the victim is to 
give evidence from an adjoining court, except in one very important respect; that is, these provisions will be 
mandatory for children.  That did not apply in the case of Kylie, because the DPP prosecutor decided that such 
an application would not be made for this child - she was only 17 at the time of the alleged rape - I presume for 
strategic purposes, as has been suggested by the member for Nedlands.  However, in future these provisions will 
become routine.  That is the major issue.  The other matters that have been raised during the course of this debate 
can be dealt with further during consideration in detail.  I again thank members opposite for their support of this 
legislation.  It is the sort of legislation that I think the public would be heartened to know enjoys the unanimous 
bipartisan support of this Parliament.   

Question put and passed. 

Bill read a second time. 

Consideration in Detail 
Clause 1:  Short title - 
Debate was adjourned until a later stage of the day’s sitting, on motion by Mr J.A. McGinty (Attorney General). 

[Continued on page 4998.] 
 


